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ARTC Reference # ___ CONFIDENTIAL Page 1 of 1 

 

General Manager 

Wingecarribee Shire Council 

PO Box 141 

Moss Vale NSW 2577 

 

6 March 2020 

 

Dear Ms Prendergast, 

Mittagong – stormwater discharge into the ARTC rail corridor from land in Ferguson Crescent  

I refer to the Development Application 19/0922 Schedule 1 Condition 1 which seeks consent to 

formalise the legal right to discharge into the ARTC rail corridor in the form of a License to Discharge 

Water. 

The proposed legal point of discharge for the subject site will be to ARTC rail corridor at approximately 

129.520km. 

ARTC provides consent to the proposed drainage into the rail corridor subject to the relevant party 

entering a licence for the discharge of stormwater prior to the completion of works. 

We note that this consent is based on the plans issued to ARTC for approval at the time of 

assessment.  Any amendments to these plans with regards to stormwater discharge location will 

require further written approval from ARTC.  

We highlight that this consent of the license does not give permission for access to the railway corridor 

at any stage of the development.  If any access to the rail corridor is needed during construction, that 

application is made to ARTC for access. 

Should you have any questions, please do not hesitate to contact me on (02) 6939 5467. 

Yours sincerely 

 

Michael Irons 

Property Manager Wagga Wagga 
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REFERENCE SCHEDULE 

 

Item Subject Reference Details and meaning of term 

1  Parties   

 Licensee 1.1, 1.3  

 Name  Wingecarribee Shire Council 

ABN 49 546 344 354 

 Address  Civic Centre, Elizabeth Street, Moss Vale NSW 2577 

 Fax  N/A 

 Email  N/A 

 Attention  General Manager 

 ARTC 1.1, 1.3  

 Name  Australian Rail Track Corporation Limited 

ABN 78 081 455 754 

 Address  11 Sir Donald Bradman Drive, Keswick Terminal SA 5035 

 Fax  N/A 

 Email  PropertyManagers@artc.com.au  

 Attention  Property Manager 

2  Licensed Area  1.1 The Discharge Point and that part of the Rail Corridor 

Land across which water flows in its natural course from 

the Discharge Point and into the land immediately 

adjoining the Rail Corridor Land  

[L&R: ARTC is preparing a Licensed Area Plan which will 

be provided shortly.] 

3  Discharge Point 1.1, 

SCHEDULE 

1 

That part of the Rail Corridor Land on Lot 3908 in 

Deposited Plan 1215321 identified on the Licensed Area 

Plan where water is discharged from the Pipeline into the 

Licensed Area 

4  Rail Corridor 1.1 The Railway known as the "Main Southern Railway", 

which is owned by TfNSW and leased to ARTC by an 

agreement under Part 8A of the Transport Administration 

Act   

5  Rail Corridor 

Land 

1.1 The whole of the land comprised in certificate of title folio 

identifiers 3908/1215321, and any titles into which that 

land is delineated  

6  Permitted Use 1.1, 5 The discharge of water into the Licensed Area via the 

Pipeline 

7  Term 1.1, 2 5 years, commencing on the Commencement Date and 

ending on the Expiry Date (including any period of 

holding over under clause 2.3) 

8  Commencement 

Date 

1.1, 2 The date on which the Pipeline has been constructed to a 

stage at which water may be discharged from the Pipeline 

into the Discharge Point  

9  Expiry Date 1.1, 2 The date being 5 years after the Commencement Date 

10  Licence Fee 1.1, 3 $2,500.00 (excluding GST) per annum as varied under 

this Licence 
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Item Subject Reference Details and meaning of term 

11  Public liability 

insurance 

amount 

11.4 $20,000,000.00 

12  Baseline 

Capacity 

1.1, 5.4(b) [insert] 

[L&R: ARTC to provide report shortly.] 

13  Licence Fee 

Review and 

dates during 

Term 

1.1, 1.2, 4 Review Date Review Method 

On each anniversary of the 

Commencement Date 

CPI 
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BACKGROUND 

A. The Developer intends to carry out the Development. 

B. The Licensee is a local government authority constituted under the Local 

Government Act 1993 (NSW) and is also the consent authority for the 

Development under the EP&A Act. 

C. The Licensee, in its capacity as consent authority under the EP&A Act, issued the 

Development Consent, being a deferred commencement consent, in respect of 

the Development. 

D. It is a condition of the Development Consent that the Licensee must enter into 

this Licence with ARTC, so that stormwater may lawfully drain from the 

Development Land through the Pipeline and into the Licensed Area. 

E. The Licensee will at all times own the Pipeline. 

F. TfNSW is the registered owner of the Rail Corridor Land. 

G. TfNSW has leased the Rail Corridor Land and the Railway to ARTC by the Deed of 

Lease. 

H. ARTC has the power to grant this Licence under the Deed of Lease. 

TERMS 

1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions in Reference Schedule apply 

A term which is capitalised in column 2 ("Subject") of the Reference Schedule has 

the meaning set out adjacent to that term in column 4 ("Details and meaning of 

term") of the Reference Schedule, unless the context requires otherwise. 

1.2 Other definitions 

In addition to those words which are defined in the Reference Schedule, the 

following words have the following meanings in this Licence, unless the context 

requires otherwise. 

ARTC Authorised User means ARTC's Associates, TfNSW and TfNSW's 

Associates, train operators and any other person authorised by ARTC for the 

purposes of this Licence. 

Associate means an officer, employee, agent, contractor (or any sub-contractor 

of a contractor), consultant, adviser, licensee, invitee or other authorised person 

of the party or person so named in this Licence. 

Authority means: 

(a) the Crown in any capacity; 

(b) any government in any jurisdiction, whether federal, state, territorial or 

local; 

(c) any provider of public utility services, whether statutory or not; and 
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(d) any other person having jurisdiction, rights, powers, duties or 

responsibilities over the Rail Corridor Land or in relation to the Rail 

Corridor Land. 

However, the Licensee is not to be regarded as an Authority for the purposes of 

the Licensee's rights and obligations under or in connection with the terms of this 

Licence. 

Business Day means a day, not being a Saturday, Sunday or public or bank 

holiday in New South Wales, and not being a day during the period commencing 

on 23 December and ending on the Friday in the second week of January.  

Claim means any claim, action, demand, suit or proceeding for damages, debt, 

restitution, equitable compensation, account, set-off or withholding, injunctive 

relief, specific performance or any other remedy whether: 

(a) under, arising out of, or in any way in connection with, this Licence or at 

Law; 

(b) by original claim, cross claim or otherwise; 

(c) known or unknown at the date of this Licence;  

(d) whether presently in contemplation of the parties or not; or 

(e) relating to Loss which is actual or contingent. 

CLM Act means the Contaminated Land Management Act 1997 (NSW). 

Contamination has the same meaning given to that term in the CLM Act. 

CPI means the Sydney Consumer Price Index (All Groups) published by the 

Australian Statistician, or any similar index which replaces it (or, if there is no 

replacement index, then the index which the Landlord decides in its reasonable 

opinion most closely resembles the former index). 

CPI Review Date means each Review Date on which "CPI" is the designated 

method for the review of the Licence Fee, as set out in or calculated in 

accordance with item 13 

Current CPI means the CPI number for the Quarter ending immediately before 

the relevant CPI Review Date. 

Costs include fees (including consultancy and agency fees), costs, charges, 

expenses, disbursements, duties, levies and legal costs and expenses (on a 

solicitor and own client basis unless specified otherwise). 

Deed of Lease means the arrangement in respect of the Railway entered into 

between TfNSW (as landowner) and ARTC (as tenant, licensee and occupier) 

under Part 8A of the Transport Administration Act. 

Developer means Sett Homes Pty Ltd ACN 103 972 363 or such other person as 

may be carrying out the Development.  

Development means the subdivision of the Development Land into 30 residential 

lots and 1 drainage easement allotment, as is provided for in the Development 

Consent and includes any development which is additional or ancillary to the 

subdivision of the Development Land. 

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.4 Attachment 4 Licence agreement Page | 62



 

   
Lander & Rogers Licence to discharge water into a rail corridor Page 7 
1501822460v9 Ref:  JAH:AKR:2086411  

 

Development Consent means the deferred commencement consent to 

development application number 19/0922 issued on or about 26 February 2020 in 

respect of the Development, and includes any lawfully approved modification, 

amendment or variation of the Development Consent. 

Development Land means: 

(a) Lot A in Deposited Plan 430831; 

(b) Part of Lot 10 in section 1 of Deposited Plan 651; 

(c) Lot 14 in section 1 of Deposited Plan 651; 

(d) Lots 1 to 3 in Deposited Plan 1089997; and 

(e) Lots 1 to 4 in Deposited Plan 1099047, 

being the land generally identified as 21 Ferguson Crescent, Mittagong NSW 

2575, and includes any titles into which any of that land is delineated during or 

following the Development. 

EP&A Act means the Environmental Planning and Assessment Act 1979 (NSW). 

Force Majeure Event means any cause beyond the reasonable control of a 

party, including fire, flood, lightning, storm, tempest, earthquake, eruption, acts 

of God, aircraft, explosion, strikes, terrorism, riots and acts of war. 

GST Law has the meaning given in the A New Tax System (Goods and Services 

Tax) Act 1999 (Cth), and terms used which are not defined in this Licence, but 

which are defined in the GST Law, have the meanings given in the GST Law. 

Infrastructure Licences means the additional licence entered into between 

ARTC and the Licensee with respect to the Pipeline referred to as Licence - 

Existing Infrastructure Within the Railway Corridor in respect of part Lot 17 in 

Section 1 in Deposited Plan 651. 

Law means common law, equity and statute law, including any delegated or 

subordinate legislation, regulations, by-laws, ordinances, official requirements of 

an Authority and, where the context permits, includes Australian Standards and 

official codes of practice (including the National Construction Code). 

Licence means this document and includes any schedule, annexure, attachment 

or exhibit to this document. 

Licensed Area Plan means the plan delineating the Discharge Point and the 

Pipeline site which is attached to this Licence in SCHEDULE 1. 

Loss includes, in each case whether of a direct, indirect or inconsequential 

nature: 

(a) any liability, damage, Cost and other outgoing, and any diminution in 

value of, or deficiency of any kind in, anything; and 

(b) to the extent not covered in paragraph (a), any loss of profits, sales, 

turnover, reputation (or damage to it), production, anticipated savings, 

goodwill, business opportunities, customers, software or data, or loss of 

use of any software or data, and loss in connection with any other 

contract. 
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Payment Date means the first date of each month during the Term. 

Pipeline means the stormwater drainage pipeline constructed (or to be 

constructed) under part of the Development Land to drain water from the 

Development Land into the Licensed Area, in the location generally identified on 

the Licensed Area Plan.  

POEO Act means the Protection of the Environment Operations Act 1997 (NSW). 

Pollution has the same meaning given to that term in the POEO Act. 

Previous CPI means for a Review Date, the CPI number for the Quarter ending 

immediately before the last Review Date (or if there has not been one, the 

Commencement Date). 

Quarter means each consecutive period of 3 months, beginning on 1 January, 1 

April, 1 July and 1 October, and ending (respectively) on 31 March, 30 June, 30 

September and 31 December. 

Rail Safety Law means the Rail Safety National Law (NSW) No 82A as applied 

with modification by the Rail Safety (Adoption of National Law) Act 2012 (NSW). 

Railway means the guided system designed for the movement of rolling stock 

having the capability of transporting passengers or freight (or both) and known 

as the "Main Southern Railway" and includes any private siding and any spur 

lines. 

Reference Schedule means the part of this Licence titled "Reference Schedule" 

and the table contained within that part. 

Remediation has the same meaning given to that term in the CLM Act and 

Remediate has a corresponding meaning. 

Review Date means each date specified in or determined in accordance with the 

method specified in Item 13. 

Safety Legislation includes: 

(a) the Rail Safety Law; 

(b) the WHS Law; and 

(c) any other Law relating to the safety of persons and property on or about 

operational rail corridors. 

TfNSW means Transport for NSW ABN 18 804 239 602, an Authority being a 

statutory corporation constituted under the Transport Administration Act. 

Transport Administration Act means the Transport Administration Act 1988 

(NSW). 

WHS Law means the Work Health and Safety Act 2011 (NSW) and the Work 

Health and Safety Regulation 2017. 

1.3 Interpretation 

The following applies in the interpretation of this Licence, unless the context 

requires otherwise. 
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(a) A reference to any statute, regulation, rule or similar instrument includes 

any consolidations, amendments or re-enactments of it, any replacements 

of it, and any regulation or other statutory instrument issued under it. 

(b) A reference to clause, paragraph, subclause, attachment, annexure or 

schedule means a clause, paragraph, subclause, attachment, annexure or 

schedule to this Licence. 

(c) A reference to this Licence or any other document or instrument is to this 

Licence, or that other document or instrument, as varied, amended, 

novated, supplemented, replaced or restated. 

(d) Any schedule, annexure, attachment or exhibit to this Licence forms part 

of this Licence, as does the "Background" section of this Licence. 

(e) The singular includes the plural and vice versa. 

(f) Person includes a natural person, firm, corporation, body corporate, 

unincorporated association, an Authority, a trust, a partnership and other 

entities or groups recognised by Law. 

(g) A reference to a party or a person includes that party's or person's 

executors, legal personal representatives, successors, liquidators, 

administrators, trustees in bankruptcy and similar officers and, where 

permitted under this Licence, their substitutes, assigns and persons taking 

by novation. 

(h) An agreement or covenant on the part of, or in favour of, two or more 

persons binds them together and separately (jointly and severally). 

(i) If a body or Authority referred to in this Licence ceases to exist or changes 

its name, the reference to that body or Authority is a reference to the 

replacement body or Authority or the new name of the body or Authority, 

or if there is no replacement body or Authority then the body or Authority 

that has substantially the same functions and objects as the first body or 

Authority. 

(j) Includes means includes but without limitation. 

(k) Where a word or expression has a defined meaning, its other grammatical 

forms have a corresponding meaning (for example maintain and 

maintenance have a corresponding meaning). 

(l) A heading is for reference only. It does not affect the meaning or 

interpretation of this Licence. 

(m) No rule of construction applies to the disadvantage of a party because that 

party was responsible for the preparation of this Licence or any part of it. 

(n) Terms which are capitalised or otherwise defined in any schedule to this 

Licence have the same meanings in any other schedule to this Licence 

where the same term is capitalised. 

(o) Any reference to time is to the time in Sydney, New South Wales, 

Australia.  

(p) A reference to an Item is to a numbered item in the Reference Schedule. 
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2. GRANT OF LICENCE AND TERM OF LICENCE 

2.1 Grant of Licence 

ARTC grants and the Licensee takes a non-exclusive licence to use the Licensed 

Area for the Term for the Permitted Use, in consideration of the Licensee paying 

the Licence Fee to ARTC. 

2.2 Term 

This Licence commences on the Commencement Date and ends on the earlier to 

occur of: 

(a) the Expiry Date;  

(b) the date that this Licence is validly terminated by a party in accordance 

with the provisions of this Licence; and 

(c) the date on which this Licence is otherwise terminated or determined. 

2.3 Holding over 

If the Licensee continues to use the Licensed Area after the Expiry Date for the 

Permitted Use with ARTC's consent, then the Licensee does so on the basis of a 

yearly licence on the following terms: 

(a) the Licence Fee payable by the Licensee is the licence fee as is payable by 

the Licensee immediately prior to the Expiry Date increased in accordance 

with clause 4 as if the commencing date of the holding over period (and 

each subsequent anniversary of that date) was a Review Date; 

(b) the Licence Fee will thereafter be reviewed annually and increased by CPI  

for the duration of the holding over licence;  

(c) either ARTC or the Licensee may terminate the holding over licence by 

giving at least 9 months' notice of termination; and 

(d) the holding over licence is otherwise on the same terms as this Licence but 

amended as appropriate for a yearly licence. 

2.4 Non-exclusive licence 

This Licence is granted on the basis that: 

(a) the Licensee has no right to possession of or exclusive use of the Licensed 

Area; 

(b) ARTC retains possession of the Licensed Area at all times; 

(c) the Licensee must share the use of the Licensed Area with ARTC, TfNSW 

and ARTC's Authorised Users;  

(d) the parties' rights subsist in contract law only; 

(e) the Licensee obtains no legal, equitable or other interest in the Licensed 

Area (or any part of the Rail Corridor Land);  
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(f) no relationship of landlord and tenant arises as between ARTC and the 

Licensee; and 

(g) the existence of this Licence or the use of the Licensed Area for the 

Permitted Use is in no way intended to create (by user, by implied grant or 

otherwise) any easement for drainage of water or other fluid. 

3. LICENCE FEE 

The Licensee must pay the Licence Fee to ARTC by equal monthly instalments in 

advance on the Payment Date.  

4. LICENCE FEE REVIEWS  

4.1 CPI increase in Licence Fee 

Where the Review Method for any Review Date is CPI, the Licence Fee on and 

from that Review Date is calculated as follows: 

L2 = (L1 x 

Current CPI  

) 
 

Previous 

CPI 

Where: 

L2 is the Licence Fee after the Review Date; and 

L1 is the Licence Fee immediately before the Review Date (disregarding any 

abatement or reduction). 

4.2 Licence Fee reviews generally 

(a) Licence Fee pending determination 

If the Licence Fee to apply on and from a Review Date has not been 

agreed on or determined by that Review Date, the Licensee must continue 

paying instalments of the Licence Fee at the rate applicable before the 

relevant Review Date until the Licence Fee is determined. 

(b) Adjustment once Licence Fee determined 

Once the Licence Fee to apply on and from a Review Date is determined, 

the Licensee will pay any shortfall at the next Payment Date. 

(c) No decrease in Licence Fee 

Despite any other provision of this Licence, the Licence Fee after any 

Review Date cannot be less than the Licence Fee payable immediately 

before the last Review Date (or if there has not been a Review Date, then 

the Commencement Date). 

4.3 Broken periods 

If a Licence Fee instalment period is less than a month, the instalment for that 

period is calculated at a daily rate based on the number of days in the month in 

which that instalment period begins. 
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5. USE OF LICENSED AREA 

5.1 Permitted Use 

The Licensee must use the Licensed Area for the Permitted Use and not for any 

other use unless ARTC approves otherwise (which approval may be given or 

withheld in ARTC's absolute discretion). 

5.2 Suitability of Licensed Area 

ARTC gives no warranty to the Licensee or any other person (including the 

Developer) that the Licensed Area is or will be suitable or adequate for the 

Permitted Use. 

5.3 Positive obligations 

The Licensee must: 

(a) secure the Discharge Point and the Development Land at all times and to 

ARTC's satisfaction so as to prevent access to the Rail Corridor Land by 

unauthorised persons; 

(b) comply with all Laws and with the requirements of all Authorities relating 

to the use of the Licensed Area and the Pipeline for the Permitted Use; 

(c) comply with all terms and conditions of all approvals issued by any 

Authority regarding the use of the Licensed Area and the Pipeline for the 

Permitted Use;  

(d) at all times hold current all licences, permits, consents, approvals and 

authorisations from all relevant Authorities relating to the use of the 

Licensed Area and the Pipeline;  

(e) pay all Costs which are connected in any way to the Permitted Use or the 

Licensee's use of the Pipeline or the Licensed Area; and 

(f) if the Licensee is permitted to access the Rail Corridor Land, use all 

reasonable endeavours to minimise disturbance to ARTC and ARTC's 

Authorised Users. 

5.4 Negative obligations 

The Licensee must not: 

(a) alter the location of the Pipeline or the Discharge Point; 

(b) increase the capacity of the Pipeline to discharge water beyond the 

Baseline Capacity; 

(c) allow the Pipeline to overflow;  

(d) allow any water to be discharged into the Rail Corridor Land other than 

from the Discharge Point; 

(e) damage the Rail Corridor Land or any property of ARTC or any ARTC 

Authorised User which is within or attached to any part of the Rail Corridor 

Land; or 
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(f) do anything which may limit ARTC's ability to exercise its rights and 

discharge its duties under the Transport Administration Act. 

6. RAIL SAFETY MATTERS  

6.1 Licensee not to breach Rail Safety Law 

The Licensee must: 

(a) not do anything which interferes with or impacts on the ability of ARTC or 

ARTC's Authorised Users to carry out any railway operations on the Rail 

Corridor; 

(b) not inhibit, prevent or interfere in any way with ARTC or ARTC's Authorised 

Users access to the Licensed Area, Rail Corridor Land or Railway for any 

reason and at any time; 

(c) not do anything which does or might result in ARTC being in breach of the 

Rail Safety Law; and 

(d) comply with the Rail Safety Law to the extent the Rail Safety Law applies 

to the Pipeline, the Licensee's use of the Licensed Area or the performance 

of the Licensee's obligations under this Licence. 

6.2 Access to Licensed Area 

(a) The Licensee must not access the Licensed Area or the Rail Corridor Land 

at any time unless the Licensee: 

(i) gives at least 14 days' prior notice to ARTC;  

(ii) receives ARTC's written confirmation that access to the Licensed 

Area and the Rail Corridor Land will be permitted at the time access 

is sought by the Licensee; and 

(iii) complies with all of ARTC's conditions of access. 

(b) Without limiting the generality of clause 6.2(a)(iii), ARTC may require as a 

condition of the Licensee's or any of the Licensee's Associates' access to 

the Licensed Area and the Rail Corridor Land that: 

(i) any person requiring access must be accompanied by a protection 

officer appointed for the purposes of the Rail Safety Law; 

(ii) any reasonable direction issued by an ARTC Authorised User must 

be complied with; 

(iii) access will be permitted only on certain days or at certain times;  

(iv) any person requiring access must comply with all of ARTC's policies 

in relation to work, health, safety and the protection of the 

environment;  

(v) where works are to be carried out to the Pipeline or the Licensed 

Area, the Licensee must comply with all requirements of the Safety 

Legislation, including submitting to ARTC for approval any access 

request forms and safe work method statements as required under 

the WHS Law; and 
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(vi) the Licensee must pay ARTC's reasonable costs and expenses for 

considering the request for access, whether or not consent is given. 

6.3 Exclusion of persons from Rail Corridor Land 

ARTC may at any time and for any reason exclude the Licensee and any of the 

Licensee's Associates from the Rail Corridor Land. 

6.4 ARTC's rail safety rights 

ARTC may at any time do anything to the Licensed Area or the Rail Corridor Land 

which is or may be required in order to properly discharge ARTC's duties under 

the Safety Legislation with respect to the Rail Corridor Land and the operation of 

the Railway.  

6.5 Transport Administration Act 

ARTC may at any time without notice to the Licensee enter onto the Licensed 

Area and the Rail Corridor Land to exercise any of ARTC's rights: 

(a) under the Transport Administration Act; or 

(b) under the Deed of Lease, 

including the performance of any works and the erection or relocation of fencing. 

6.6 Track possessions 

(a) ARTC may implement a track possession at any time and for any reason. 

(b) The Licensee and its Associates will not be permitted to access the 

Licensed Area or any part of the Rail Corridor Land during a track 

possession. 

6.7 Release by Licensee 

The Licensee releases ARTC from any Claim which the Licensee has, or could, 

would or might but for this release have against ARTC, which arises from or is 

connected in any way to the exercise by ARTC of any of its rights under: 

(a) this Licence; 

(b) the Safety Legislation; or 

(c) the Transport Administration Act. 

7. REPAIRS AND MAINTENANCE 

7.1 Maintenance of Pipeline 

The Licensee must: 

(a) keep the Pipeline and the Discharge Point clear of obstructions to facilitate 

the free flow of water throughout the length of the Pipeline; 

(b) keep the Pipeline and the Discharge Point in good repair and condition, fair 

wear and tear excepted;  
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(c) promptly repair any part of the Pipeline or the Discharge Point which is 

damaged beyond fair wear and tear, however that damage is caused;  

(d) carry out all repairs, maintenance and works (whether structural or capital 

in nature) to ensure that the Pipeline and the Discharge Point is at all 

times in the conditions required by this clause 7.1; and 

(e) at ARTC's election, either immediately rectify any damage to the Rail 

Corridor Land which is caused or contributed to by the Licensee or pay on 

demand ARTC's Costs which are incurred by ARTC in connection with the 

rectification of that damage. 

7.2 Force Majeure Events 

(a) Either ARTC or the Licensee may terminate this Licence on 3 months' 

notice where a Force Majeure Event occurs and as a result of the Force 

Majeure Event the Pipeline or the Licensed Area is substantially unsuitable 

for the Permitted Use. 

(b) Neither party has any liability to the other party (other than in respect of 

an antecedent breach of this Licence) where this Licence is validly 

terminated under clause 7.2(a). 

(c) If this Licence is not terminated by either ARTC or the Licensee within 3 

months of the occurrence of the Force Majeure Event, then the Licensee 

must promptly reinstate the Discharge Point and the Pipeline to their 

former condition. 

7.3 Notification of damage 

The Licensee must immediately notify ARTC if the Licensee becomes aware of any 

damage to the Licensed Area, however that damage is caused. 

7.4 ARTC has no obligations 

ARTC is not required to repair, maintain, upgrade or carry out any works of any 

nature to or in respect of the Pipeline or the Licensed Area. 

7.5 When Licence ends  

On or before the Expiry Date or the earlier date on which this Licence ends, the 

Licensee must: 

(a)  remove or close the Pipeline or alter the relevant part of the Development 

Land so that no water will be discharged or flow into the Rail Corridor;  

(b) make good any damage to the Licensed Area or the Rail Corridor Land 

which is caused by that removal, closure or alteration; and 

(c) leave the land containing or previously containing the Pipeline safe and in 

a clean and tidy condition (having regard to the use of the Rail Corridor 

Land). 
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8. CONTAMINATION AND POLLUTION 

8.1 No Contamination or Pollution 

(a) The Licensee must not allow any Contamination or Pollution to be 

discharged into or to migrate into the Rail Corridor Land from the Pipeline 

or the land enclosing it. 

(b) The Licensee must immediately notify ARTC if the Licensee becomes aware 

of or suspects that Contamination or Pollution to the Rail Corridor Land 

may have been caused or contributed to by the operation of the Pipeline or 

the Licensee's use of the Licensed Area. 

8.2 Licensee to Remediate  

The Licensee must promptly to ARTC's satisfaction Remediate and clean up any 

Contamination or Pollution which is discharged into or migrates into any part of 

the Rail Corridor Land from the Pipeline or the land enclosing it. 

8.3 Indemnity 

The Licensee indemnifies ARTC from any Loss which ARTC suffers or incurs and 

which arises from or is connected in any way to: 

(a) the Licensee's breach of clause 8.1 or 8.2;  

(b) any notice (including a clean-up notice) or order given by any Authority 

(including the Authority administering the CLM Act or the POEO Act) to 

ARTC directly or indirectly as a result of Contamination or Pollution of the 

Rail Corridor Land which is caused or contributed to by: 

(i) the Licensee;  

(ii) any owner or occupier of any part of any Development Land; or 

(iii) the existence of or use of the Pipeline for any purpose; and 

(c) any breach by the Licensee of any Law relating to the environment, 

Contamination, Pollution or Remediation (including the EP&A Act, the CLM 

Act and the POEO Act). 

8.4 Approvals 

The Licensee must obtain and maintain any approvals which are required under 

any Law relating to the environment (including the EP&A Act, the CLM Act and the 

POEO Act), having regard to the Permitted Use and the Licensee's obligations 

under this Licence. 

9. ASSIGNMENT AND OTHER DEALINGS IN LAND 

9.1 Assignment by ARTC 

ARTC may without the Licensee's consent assign the whole or part of ARTC's 

interest in this Licence to the entity in occupation of the Rail Corridor under the 

Deed of Lease or to TfNSW.  
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9.2 Assignment by Licensee 

(a) The Licensee must not assign, transfer, novate, dispose of or otherwise 

deal with the whole or part of the Licensee's interest in this Licence unless 

the Licensee first obtains ARTC's consent (which may be given or withheld 

by ARTC in ARTC's absolute discretion). 

(b) An assignment, transfer, novation, disposal or other dealing by the 

Licensee without ARTC's consent is a breach of this Licence and is of no 

effect. 

9.3 No dealing with Pipeline 

(a) The Licensee must not sell, transfer or otherwise deal with its interest in 

the Pipeline without ARTC's prior consent. 

(b) ARTC may require as a condition of its consent to any sale, transfer or 

other dealing with the Pipeline that the Licensee any the purchaser, 

transferee or other person must execute a deed (in the form required by 

ARTC) pursuant to which this Licence is novated to the purchaser, 

transferee or other person. 

9.4 Sale of Rail Corridor Land by ARTC 

If ARTC sells or transfers the Rail Corridor Land, ARTC must use reasonable 

endeavours to obtain from the purchaser or transferee a covenant (in the form 

required by ARTC) to the effect that the purchaser or transferee agrees to 

perform ARTC's obligations in this Licence as if the purchaser or transferee was 

named as ARTC. 

10. NOISE, VIBRATION AND ELECTROLYSIS 

10.1 Acknowledgement by Licensee 

The Licensed Area and the Pipeline may be affected by noise, vibration, dust and 

electrolysis arising from the operation of the Railway. 

10.2 Release 

The Licensee releases ARTC and ARTC's Authorised Users from any Claim which 

the Licensee has, or could would or might but for this release have, against an 

ARTC Authorised User, which arises from or is connected in any way to noise, 

vibration, dust or electrolysis affecting the Licensed Area, the Pipeline or any of 

the Licensee's Associates who may be on or about the Rail Corridor Land or the 

Development Land at any time. 

11. INDEMNITIES AND INSURANCE 

11.1 Risk 

The Licensee and the Licensee's Associates use the Licensed Area and the Pipeline 

at their own risk at all times. 

11.2 Release  

The Licensee releases ARTC and ARTC's Authorised Users from any Claim which 

the Licensee or a Licensee's Associate has, or could would or might but for this 

release have, against ARTC or an ARTC Authorised User in connection with: 
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(a) anything (including damage, Loss, injury or death), except to the extent to 

which it is caused or contributed to by ARTC's or an ARTC's Authorised 

Users' negligent act or default; 

(b) anything occurring on the Licensed Area or the Development Land or in 

the Pipeline, originating in the Licensed Area, the Pipeline or the 

Development Land or coming from the Licensed Area, the Pipeline or the 

Development Land, except to the extent to which it is caused or 

contributed to by ARTC's or an ARTC's Authorised Users' negligent act or 

default;  

(c) the Pipeline malfunctioning, being damaged, not being available, or being 

interrupted or broken down; or 

(d) ARTC doing anything ARTC is permitted or obliged to do under this Licence 

to the extent to which ARTC is permitted or obliged to do something 

because of the Licensee's default or a Law or a requirement of an 

Authority. 

11.3 Indemnity 

The Licensee indemnifies ARTC against any Loss suffered or incurred by the ARTC 

or an ARTC Authorised User in connection with: 

(a) anything (including damage, Loss, injury or death) caused or contributed 

to by the act, negligence, omission, default of or breach of Law by the 

Licensee;  

(b) anything occurring on the Licensed Area or the Development Land or in 

the Pipeline, originating in the Licensed Area, the Pipeline or the 

Development Land, or coming from the Licensed Area, the Pipeline or the 

Development Land; 

(c) damage to property or Claims which are caused or contributed to by the 

overflow of water from the Pipeline onto any other land (including the Rail 

Corridor Land); 

(d) any Claim by a third party which owns or occupies land adjoining the 

Licensed Area or the Rail Corridor Land, as a result of the flow of water 

from the Pipeline across the Licensed Area and into any adjoining land;  

(e) ARTC doing anything which the Licensee must do under this Lease but has 

not done, or which ARTC considers the Licensee has not done properly; or 

(f) any breach of this Licence by the Licensee. 

11.4 Insurance 

(a) The Licensee must effect on or before the Commencement Date and keep 

current during the Term a public liability insurance policy, which must: 

(i) be taken out with a reputable insurer approved by ARTC; 

(ii) be for a minimum cover of the amount set out in Item 11 for each 

accident, claim or event;  
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(iii) cover loss, damage, injury or death from any cause whatsoever to 

any property or any person who is at any time in, on, under or 

about the Licensed Area;  

(iv) include ARTC as an insured party under the policy arising under this 

Licence;  

(v) contain a cross-liability clause, pursuant to which the insurer agrees 

to treat each insured (including a named or additional insured) 

under the policy as if a separate contract of insurance had been 

issued to each of them; and 

(vi) not include any exclusions or limitations arising from the proximity 

of land to a railway or railway operations which are carried out 

upon land. 

(b) The Licensee must at least once in every 12-month period, produce to 

ARTC a certificate of currency for the insurance required to be maintained 

under this clause 11.4. 

(c) The Licensee must not do anything within the Licensed Area which would 

cause any insurance policy held by ARTC to be cancelled or have its 

coverage reduced. 

(d) The Licensee must pay any deductible or premium payable for the 

insurance required to be maintained under this clause 11.4 and any claim 

which is made on that insurance. 

12. NOT USED  

13. DEFAULT AND TERMINATION 

13.1 Events of default 

The Licensee is in breach of an essential condition of this Licence if: 

(a) the Licensee is late in paying any money owed to ARTC by more than 14 

days after ARTC demands payment;  

(b) the Licensee is in breach of this Licence and fails to remedy the breach 

within a reasonable time (but in any event, within not more than 14 days) 

of being notified of the breach by ARTC;  

(c) the Licensee breaches any provision of clause 9 at any time;  

(d) ARTC determines that the Licensee has ceased to use the Pipeline for the 

Permitted Use for at least 6 consecutive months; or 

(e) ARTC determines that the Licensee has abandoned the Licensed Area or 

the Pipeline. 

13.2 Right of ARTC to self-help 

(a) If: 

(i) the Licensee is in breach of an essential condition of the Licence in 

accordance with clause 13.1; 
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(ii) Contamination or Pollution is at any time discharged into or 

migrates into the Rail Corridor Land from the Pipeline or the land 

enclosing it; or 

(iii) the Pipeline overflows; or 

(iv) the capacity of the Pipeline increases so that it discharges water 

beyond the Baseline Capacity, 

then ARTC may elect to do all things necessary (as determined by ARTC in 

its absolute discretion) to stop, minimise or redirect the flow of water 

through the Pipeline, including closing or altering the Discharge Point, 

removing the Pipeline or entering the Development Land at any time to 

carry out works on the Development Land at any time. 

(b) To the extent permitted by Law, the Licensee grants ARTC a licence to 

exercises all of ARTC's rights under clause 13.2(a). 

(c) The Licensee must not make any Claim against ARTC (and releases ARTC 

from any Claim which the Licensee may have) where ARTC exercises any 

right under clause 13.2(a). 

(d) The Licensee indemnifies ARTC against any Loss suffered or incurred by 

the ARTC or an ARTC Authorised User where ARTC exercises any right that 

it may have under 13.2(a), including in respect of Claims made by any 

owner or occupier of any part of the Development Land. 

13.3 Termination following default 

If the Licensee is in breach of an essential condition of this Licence according to 

clause 13.1, ARTC may without prejudice to any of its rights under this Licence or 

at Law, terminate this Licence by notice to the Licensee. 

13.4 Termination by ARTC where Rail Corridor Land required  

(a) ARTC may terminate this Licence with not less than 3 months' prior notice 

to the Licensee where ARTC requires vacant possession of the Licensed 

Area in connection with: 

(i) the performance of railway operations on the Railway (including 

any upgrade of the Railway); or 

(ii) the discharge of ARTC's duties under the Safety Legislation. 

(b) The Licensee must not make any Claim against ARTC (and releases ARTC 

from any Claim which the Licensee may have) where ARTC exercises any 

right under clause 13.4(a) to terminate this Licence. 

13.5 Termination by ARTC for convenience 

(a) ARTC may terminate this Licence for any reason required by ARTC in its 

absolute discretion by giving not less than 6 months' prior notice of 

termination to the Licensee.  

(b) The Licensee must not make any Claim against ARTC (and releases ARTC 

from any Claim which the Licensee may have) where ARTC exercises its 

right under clause 13.5(a) to terminate this Licence. 
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13.6 Termination where ARTC ceases to operate Railway 

(a) ARTC may terminate this Licence immediately by notice to the Licensee 

where: 

(i) the Deed of Lease is terminated; 

(ii) the Deed of Lease is assigned or transferred to a person who is not 

ARTC; 

(iii) ARTC surrenders its interest under the Deed of Lease over the 

Licensed Area; or 

(iv) ARTC ceases to be the occupier or operator of the Railway. 

(b) The Licensee must not make any Claim against ARTC (and releases ARTC 

from any Claim which the Licensee may have) where ARTC terminates this 

Licence under clause 13.6(a) 

13.7 Resumption 

This Licence terminates immediately if any part of the Licensed Area or the 

Development Land which includes the Pipeline is resumed or compulsorily 

acquired by an Authority. 

13.8 Interdependency with Infrastructure Licences  

This Licence is interdependent with each Infrastructure Licence to the effect that: 

(a) if an Infrastructure Licence ends for any reason, this Licence automatically 

ends at the same time; 

(b) if this Licence ends for any reason, each Infrastructure Licence also ends 

at the same time; 

(c) a breach of this Licence is deemed to be a breach of each Infrastructure 

Licence; 

(d) a breach of any Infrastructure Licence is deemed to be a breach of this 

Licence; 

(e) if a party is entitled to terminate or rescind this Licence, that party is also 

entitled to terminate or rescind (respectively) each Infrastructure Licence 

or any of them; and 

(f) if a party is entitled to terminate or rescind any Infrastructure Licence, 

that party is also entitled to terminate or rescind (respectively) this 

Licence. 

 

13.9 Indemnity  

The Licensee indemnifies ARTC against any Loss incurred by ARTC as a result of a 

Claim made against ARTC by the Licensee, any Licensee's Associate, the 

Developer or any owner of any part of the Development Land which arises from 

or is connected in any way to a termination of this Licence by ARTC. 
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14. COSTS AND STAMP DUTY 

14.1 Licensee to pay ARTC's costs 

The Licensee must pay: 

(a) ARTC's Costs arising from the preparation, negotiation and execution of 

this Licence;  

(b) any Costs incurred by ARTC which arise from or are connected in any way 

to: 

(i) the Licensee's breach of this Licence; or 

(ii) ARTC's exercise (or attempted exercise) of any rights under this 

Licence following a breach of this Licence by the Licensee; 

(c) ARTC's reasonable Costs which are incurred in consenting to any dealing 

with this Licence by the Licensee as referred to in or contemplated by 

clause 9 (whether or not the transaction proceeds to completion); and 

(d) ARTC's reasonable Costs arising from any variation, surrender, 

termination, extension, novation or assignment of this Licence which is 

requested by the Licensee (whether or not the transaction or request 

proceeds to completion). 

14.2 Stamp duty 

The Licensee must pay all stamp duty (if any) payable on this Licence. 

14.3 Other Costs 

Each party must pay its own Costs for everything it must do under this Licence or 

any document required to be entered into by any party pursuant to the terms of 

this Licence, except to the extent to which this Licence (or that other document) 

provides otherwise. 

15. GOODS AND SERVICES TAX (GST) 

15.1 Consideration GST exclusive 

Unless otherwise stated, all consideration provided under this Licence is exclusive 

of GST. 

15.2 Liability to pay additional amount 

If a party (Supplying Party) makes a taxable supply to another party 

(Recipient) under or in connection with this Licence (not being a taxable supply 

the consideration for which is expressly described as GST inclusive), then the 

Recipient must also pay to the Supplying Party, at the same time as the 

consideration for the taxable supply is paid or otherwise given to the Supplying 

Party and without set off, deduction or requirement for demand, an additional 

amount equal to any GST payable in connection with that taxable supply. 

15.3 Registration for GST 

If not already registered, the Supplying Party undertakes to register for GST 

under the GST Law before any taxable supply is made under this Licence. 
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15.4 Tax invoice 

The Supplying Party's right to payment under clause 15.1 is subject to a tax 

invoice being delivered to the Recipient to enable the Recipient to claim input tax 

credits for the taxable supply. 

15.5 Adjustment event 

If an adjustment event arises in connection with a taxable supply made in 

connection with this Licence: 

(a) the Supplying Party must re-calculate the GST payable to reflect the 

adjustment event; 

(b) the Supplying Party must give the Recipient an adjustment note as soon 

as reasonably practicable after the Supplying Party becomes aware of the 

adjustment event; and 

(c) the adjustment amount must be paid without delay either by the Recipient 

to the Supplying Party or by the Supplying Party to the Recipient as the 

case requires. 

However, the payment of any adjustment amount by the Recipient to the 

Supplying Party in respect of an increase to the GST payable on a taxable supply 

is subject to the Supplying Party providing an adjustment note to the Recipient 

that complies with the GST Law. 

15.6 GST and reimbursements 

If a payment to a party is a reimbursement or indemnification, calculated by 

reference to a Loss or Cost suffered by that party in relation to the acquisition by 

that party of a taxable supply under this Licence, then the payment to that party 

will be reduced by the amount of any input tax credit to which that party (or the 

representative member of any GST group of which that party is a member) is 

entitled arising out of the acquisition of the taxable supply to which that Loss or 

Cost relates. 

15.7 Exclusion of GST from calculations 

If a payment is calculated by reference to, or as a specified percentage of, 

another amount that payment must be calculated by reference to, or as a 

specified percentage of, the amount exclusive of GST. 

16. NOTICES 

16.1 How given 

Any notice which must be given under this Licence must be: 

(a) in legible writing in the English language; 

(b) addressed to the recipient of the notice; and 

(c) hand delivered to, sent by pre-paid post to, or emailed to the relevant 

email address for the recipient as set out in Item 1 (or such other notice 

particulars as that party gives to the other party, following the procedures 

in this clause 16). 
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16.2 When given 

A notice is taken to have been given: 

(a) if hand delivered, on the date on which it is delivered; 

(b) if sent by pre-paid post, on the third Business Day (seventh if sent 

internationally) day after the date of posting; or 

(c) if sent by email, at the time sent, unless the sender is notified, by a 

system or person involved in the delivery of the email, that the email was 

not successfully sent (which, to avoid doubt, excludes "out of office" 

messages), 

provided that, if a notice is taken to be given on a day which is not a Business 

Day or after 5.00pm on a Business Day, the notice is instead taken to be given at 

9.00am on the next Business Day. 

17. GENERAL 

17.1 Payment conditions 

All payments required to be made by the Licensee to ARTC under this Licence 

must be paid: 

(a) without demand unless this Licence says demand must be made;  

(b) to ARTC or as directed by ARTC;  

(c) without set-off, counterclaim, withholding or deduction; and 

(d) by electronic funds transfer, unless ARTC otherwise directs.  

17.2 ARTC's Authorised Users 

Any ARTC Authorised User may exercise any right or perform any obligation of 

ARTC on ARTC's behalf. 

17.3 Licensee's Associates 

(a) The Licensee must ensure that the Licensee's Associates comply with the 

terms of this Licence and do not cause the Licensee to breach this Licence. 

(b) Anything done or not done by a Licensee's Associate is, for the purposes of 

this Licence and for the purposes of establishing whether the Licensee is in 

breach of this Licence, deemed to have been done or not done by the 

Licensee. 

17.4 Consents, approvals and agreements 

Unless this Licence expressly provides otherwise, where a party's consent, 

approval or agreement is required under this Licence: 

(a) the consent, approval or agreement must be given in writing to be 

effective; and 

(b) that party must not: 
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(i) unreasonably withhold or delay in giving its consent, approval or 

agreement; or 

(ii) attach any unreasonable conditions to its consent, approval or 

agreement. 

17.5 No fetter - ARTC 

Nothing in this Licence in any way fetters, limits or affects ARTC's rights: 

(a) under legislation as the operator of the Railway; or 

(b) as tenant, licensee or occupier under the Deed of Lease.  

17.6 No fetter - Council 

Nothing in this Licence in any way fetters, limits or affects the Licensee's rights, 

powers and duties as a local government authority constituted under the Local 

Government Act 1993 (NSW). 

17.7 Invalidity and severance 

If a provision of this Licence is void, voidable or unenforceable, it must be read 

down. If the provision cannot be read down then it must be severed and the 

remainder of this Licence will continue to have full effect. 

17.8 No merger 

(a) Rights and obligations of a continuing nature (including releases and 

indemnities) which are not fully satisfied or discharged on completion of 

any transaction contemplated by this Licence do not merge on completion 

of the transaction and continue in full force and effect. 

(b) ARTC does not have to incur any Cost, or make any payment, before 

enforcing an indemnity in this Licence. 

17.9 No variation 

This Licence can only be amended, varied, supplemented or replaced by another 

document signed by the parties. 

17.10 No waiver 

A party may only waive a right or remedy under this Licence by notice to the 

other party. No other act, omission or delay constitutes a waiver. 

17.11 Counterparts, date of Licence and electronic signing  

(a) This Licence may be signed in any number of counterparts and all such 

counterparts taken together constitute one and the same licence. 

(b) If this Licence is undated and there is no contrary intention stated, the 

date of this Licence is the date of last execution by a party. 

(c) The parties agree to the electronic execution, exchange and delivery of 

counterparts of this Licence, including by email, and to be bound by the 

terms of this Licence on and from the date of electronic exchange or 
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delivery. Failure to deliver original counterparts does not affect the validity 

of this Licence. 

(d) If a party's signature is electronic, the party warrants and agrees that the 

electronic signature has been used to identify the person signing and that 

it intends that signature to bind the party. 

17.12 Superior interests 

The Licensee must permit anyone having an interest in the Rail Corridor Land 

which is superior to or concurrent with ARTC to exercise or perform that person's 

or ARTC's rights and obligations under this Licence. 

17.13 Further assurance 

Each party must do anything (including executing a document) reasonably 

necessary, or reasonably required by the other party, to give effect to this 

Licence and the transactions contemplated by it. 

17.14 Governing law and jurisdiction 

This Licence is governed by the Laws of New South Wales and the Commonwealth 

of Australia. The parties submit to the non-exclusive jurisdiction of the courts and 

tribunals of New South Wales. 

17.15 Entire agreement  

This Licence and the Infrastructure Licences contain the entire agreement 

between the parties and supersede any other communications, negotiations, 

arrangements and agreements between the parties, whether oral or in writing, in 

connection with the subject matter of this Licence. 
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SCHEDULE 1 

 

Licensed Area Plan 

 

[L&R: To be inserted here once received from ARTC] 
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EXECUTION 

Executed as an agreement on       2023 

 

 

AUSTRALIAN RAIL TRACK CORPORATION LIMITED 

 

 

SIGNED for and on behalf of Australian 

Rail Track Corporation Limited ABN 

75 081 455 754 by its duly authorised 

agent under section 126 of the 

Corporations Act 2001 (Cth): 

) 

) 

  

  

  

Signature of authorised agent  

  

  

Name of agent (please print) 

 

 

 

Agent's title (please print)  

 

 

LICENSEE   

 

 

Executed by Wingecarribee Shire 

Council by its authorised delegate 

pursuant to section 377 of the Local 

Government Act 1993 (NSW) in the 

presence of: 

) 

) 

 

 

 

 

Signature of witness 

 

 Signature of authorised delegate 

 

 

 

Name of witness 

 

 Delegate's name 

Address of witness  Delegate's title 

 

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.4 Attachment 4 Licence agreement Page | 84



                                                                         

Version: 2021 Page 1 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

Licence – Existing Infrastructure Within 
the Railway Corridor 

Between:

Australian Rail Track Corporation Ltd
(ABN: 75 081 455 754)

and

Wingecarribee Shire Council
(ABN: 49 546 344 354)

Mittagong at 129.650km – 

Part Lot 17 Section 1 DP 651

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 85



Version: 2021 Page 2 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

Table of Contents

Details 4

General Terms 5

1. Definitions 5

2. Grant of Licence 9
2.1 Grant of Licence 9

2.2 General obligations 10

3. Licence Fees 11
3.1 Payment of Fees 11

3.2 Annual Licence Fee 12

3.3 Right to set-off 12

4. Insurance and indemnities 12
4.1 Licensee’s required insurance 12

4.2 Evidence of insurances 12

4.3 Terms of insurance 12

4.4 ARTC may effect insurances 12

4.5 Indemnity 13

4.6 Release 13

5. Infrastructure 13
5.1 Infrastructure 13

5.2 Safety 14

5.3 Liability 14

5.4 Contamination 14

6. Assignment 15

7. Termination 15
7.1 Events of default 15

7.2 Termination of, or pursuant to, the Head Lease 16

7.3 Dealing with Infrastructure upon Termination 16

7.4 Resumption 16

7.5 Termination by ARTC for safety reasons or rail development 17

8. GST 18
8.1 Interpretation 18

8.2 GST payable 18

8.3 Adjustments 18

8.4 Non-monetary consideration 19

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 86



Version: 2021 Page 3 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

8.5 Reimbursements 19

8.6 No merger 19

9. General 19
9.1 Interpretation 19

9.2 Notices 20

9.3 Confidentiality 21

9.4 Further assurance 22

9.5 Costs 22

9.6 Amendment 22

9.7 Relationship of the parties 22

9.8 Remedies cumulative 22

9.9 Governing Law 22

9.10 Waiver 23

9.11 Severance 23

9.12 Entire agreement 23

9.13 No merger 23

9.14 No prejudice to accrued rights 23

9.15 No fetters 23

9.16 Counterparts, exchange and print out 23

9.17 Consents, approvals and authorisations 24

9.18 Acts and omissions of Licensee’s Associates 24

9.19 ARTC's Associates 24

9.20 Termination of earlier licences 24

10. Electronic Signature and exchange 24
10.1 Consent and execution 24

10.2 Intention to be bound 24

Signing page 26

Reference Schedule 27

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 87



Version: 2021 Page 4 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

Details

Parties

ARTC Name Australian Rail Track Corporation Limited 

ABN 75 081 455 754

Licensee Name Wingecarribee Shire Council 

ABN 49 546 344 354

Recitals A ARTC controls and has the power to enter into agreements over the 
Land, either as owner or lessee of the Land.

B The Licensee has installed a facility, structure or other installation on 
the Land as described in Item 2 (Infrastructure) and seeks to access 
the Land in order to keep and maintain the Infrastructure on the Land.

C ARTC has agreed to grant a non-exclusive licence to access, use 
and occupy the Land subject to the terms and conditions contained in 
this Licence.

D The Licensee agrees to be bound by the terms and conditions set out 
in this Licence.

E IN CONSIDERATION of the payment of the licence fees set out in 
this Licence it is HEREBY AGREED as follows:
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General Terms

1. Definitions 
In this Licence, these terms have the following meanings:

Accreditation means an accreditation under Division 4 of Part 3 of the Rail Safety National 
Law. 

Approval means any permit, consent, authorisation, registration, order, determination, licence, 
grant, certificate, sealing or other approval obtained or required to be obtained pursuant to 
applicable Law or from an Authority or any other person in relation to the use and/or occupation 
of the Land (including ARTC), and any requisition, condition or requirement from an Authority 
or any other person.

ARTC Standards and Procedures: 

(a) consists of the ARTC Engineering Standards, policies, procedures and Network 
Rules and regulations which are available from www.artc.com.au; and 

(b) include the following standards and procedures categorised into engineering 
disciplines:

(i) All disciplines: http://extranet.artc.com.au/eng_all.html

(ii) Track & Civil (including Structures): http://extranet.artc.com.au/eng_track-
civil.html

(iii) Signals: http://extranet.artc.com.au/eng_signal.html

(iv) Plant & Equipment: http://extranet.artc.com.au/eng_plant-equip-ex.html

(v) Rolling Stock: http://extranet.artc.com.au/eng_rolling-stock.html

(vi) Electrical: http://extranet.artc.com.au/eng_electrical.html

(vii) Communications: http://extranet.artc.com.au/eng_comms.html 

ARTC Third Party Works Application Form means the third party works application form 
for completion by external parties seeking potential access to, or works adjacent to, the 
Railway Corridor available at http://www.artc.com.au/work/external-parties/, as amended or 
replaced from time to time.

Associate means:

(a) in relation to ARTC, each of the following persons when acting in accordance with 
the Licence: 

(i) any officer, agent, representative, adviser, invitee, consultant, contractor, 
subcontractor or employee of ARTC acting in that capacity; 

(ii) ARTC’s representative named at Item 7 or any replacement appointed as 
notified in writing by ARTC; and

(iii) any other person to whom ARTC delegates a right, power, function or duty 
under this Licence; and
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(b) in relation to the Licensee, each of the following persons when acting in accordance 
with the Licence: 

(i) any officer, agent, representative, adviser, invitee, consultant, contractor, 
subcontractor or employee of the Licensee acting in that capacity; 

(ii) the Licensee’s representative named at Item 8 or any replacement appointed 
as notified in writing by the Licensee; and

(iii) any other person to whom the Licensee delegates a right, power, function or 
duty under this Licence. 

Authority means any governmental, or semi-governmental or local government authority, 
administrative or judicial body or tribunal, department, commission, public authority, agency, 
Minister, statutory corporation or instrumentality, planning authority and any electricity, 
telecommunications, gas or other utility company having statutory rights in relation to the 
Land. 

Business Day means any day other than a Saturday, Sunday or gazetted public holiday in 
the Jurisdiction. 

Claims means any claim, action, demand, suit or proceeding (including by way of counterclaim, 
contribution or indemnity) made under this Licence or otherwise at Law arising out of or in 
connection with this Licence, including for specific performance, restitution, payment of money 
(including damages), an extension of time or any other form of relief or remedy. 

Commencement Date means the date upon which the Licence commences as set out in 
Item 4. 

Contamination means the presence in, on, over, under or from the Land of a substance 
(whether a solid, liquid, gas, odour, heat, sound, vibration or radiation):

(a) at a concentration above the concentration at which the substance is normally 
present in, on, over, under or from land or infrastructure in the same locality that is 
used for an equivalent purpose, being a presence that presents a significant risk of 
harm to human health or any other aspect of the environment; or

(b) which would entitle an Authority to serve a notice requiring either party to Remediate 
the relevant substance. 

Electronic Signature means a visual representation of a person's handwritten signature which 
is placed on this Licence using DocuSign or other electronic signing platform agreed by the 
parties and Electronically Signed has a corresponding meaning.

Environment:

(a) includes all aspects of the surroundings of humans, whether affecting any human as 
an individual or in his or her social groupings; and

(b) without limiting paragraph (a), has the same meaning given to that term in the EP 
Act. 

Environmental Laws means any Legislative Requirements, codes of practice and mandatory 
policies relating to any aspect of the Environment including land use, planning, pollution of air, 
water, soil or groundwater, chemicals, waste, the use, transport, storage and handling of 
dangerous goods, the health or safety of any person or having as its objective the protection 
or enhancement of the Environment.

EP Act means:
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(a) if the Jurisdiction is NSW: the Protection of the Environment Operations Act 1997 
(NSW);

(b) if the Jurisdiction is QLD: the Environmental Protection Act 1994 (Qld);

(c) if the Jurisdiction is SA: the Environment Protection Act 1993 (SA);

(d) if the Jurisdiction is VIC: the Environment Protection Act 2017 (VIC); or

(e) if the Jurisdiction is WA: the Environmental Protection Act 1986 (WA).

Head Lease means, where Item 9 of the License indicates that ARTC is the lessee of the 
Land, the lease between the Head Lessor as lessor and ARTC as lessee in respect to the 
Land, as varied from time to time.

Head Lessor means the party identified in Item 9.

Infrastructure means the facility, structure or other installation on the Land as described in 
Item 2.

Initial Term means the term of this Licence which commences on the Commencement Date 
and is for the period set out in Item 3.

Jurisdiction means the jurisdiction in which the Land is situated.

Land means that parcel of land described in Item 1.

Laws means:

(a) Legislative Requirements; and 

(b) common law and principles of equity. 

Legislative Requirements includes:

(a) the provisions of any statute, rule, regulation, proclamation, ordinance, by-law, order, 
award, present or future, whether local, state, federal or otherwise; 

(b) any relevant industry code or Australian standard; 

(c) the Approval of relevant Authorities; and 

(d) any requirements to pay fees and charges in connection with paragraphs (a) to (c).

Liability means any debt, obligation, claim, action, cost (including legal costs, deductibles or 
increased premiums) expense, loss (whether direct or indirect), damage, compensation, 
charge or liability of any kind (including fines or penalties), whether it is:

(a) actual, prospective or contingent; or

(b) currently ascertainable or not,

and whether:

(c) under this Licence; or

(d) arising at Law. 
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Licence means this document. 

Network Rules means the network rules and procedures which apply to ARTC’s rail network 
in the Jurisdiction.

Rail Infrastructure Facilities includes:

(a) railway track, associated track structures, over track structures, cuttings, drainage 
works, track support earthworks and fences, tunnels, bridges, level crossings, service 
roads, signalling systems, train control systems, communication systems, overhead 
power supply systems, power and communication cables, and associated works, 
buildings, plant, machinery and equipment; and 

(b) “rail infrastructure” as that term is defined in the Rail Safety National Law,

but does not include any stations, platforms, rolling stock, rolling stock maintenance facilities, 
office buildings or housing, freight centres or depots, private sidings or spur lines connected 
to premises not vested in or owned by or managed or controlled by ARTC.

Rail Laws means all Legislative Requirements governing the design, construction, operation 
and maintenance of rail infrastructure, including the Rail Safety National Law, the Rail Safety 
Regulations and, if the Jurisdiction is NSW, the Transport Administration Act 1988 (NSW).

Rail Safety National Law means:

(a) if the Jurisdiction is NSW: the Rail Safety National Law (NSW);

(b) if the Jurisdiction is QLD: the Rail Safety National Law (QLD);

(c) if the Jurisdiction is SA: the Rail Safety National Law (SA);

(d) if the Jurisdiction is Victoria: the Rail Safety National Law (VIC); or

(e) if the Jurisdiction is Western Australia: the Rail Safety National Law (WA).

Rail Safety Regulation means:

(a) if the Jurisdiction is NSW: the Rail Safety National Law National Regulations 2012 
(NSW);

(b) if the Jurisdiction is QLD: the Rail Safety National Law National Regulations 2012 
(QLD);

(c) if the Jurisdiction is SA: the Rail Safety National Law National Regulations 2012 (SA);

(d) if the Jurisdiction is VIC: the Rail Safety National Law National Regulations 2012 
(VIC); or

(e) if the Jurisdiction is WA: the Rail Safety National Law (WA) Regulations 2015 (WA).

Railway Corridor means any and all land owned, leased or controlled by ARTC. 

Railway Operations has the meaning given to that term in the Rail Safety National Law.

Reference Schedule means the part of this Licence titled "Reference Schedule.”

Remediation means the investigation, clean-up, removal, abatement, disposal, control, 
containment, encapsulation and other treatment of any Contamination, and includes the 
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monitoring and risk management of any Contamination and Remediate has a corresponding 
meaning. 

Term means the term of this Licence as set out in clause 2.1(b).

WHS Act means all applicable Legislative Requirements relating to occupational health 
and safety which include but are not limited to:

(a) if the Jurisdiction is NSW: the Work Health and Safety Act 2011 (NSW);

(b) if the Jurisdiction is QLD: the Work Health and Safety Act 2011 (QLD);

(c) if the Jurisdiction is SA: the Work Health and Safety Act 2012 (SA);

(d) if the Jurisdiction is VIC: the Occupational Health and Safety Act 2004 (VIC);

(e) if the Jurisdiction is WA: the Work Health and Safety Act 2020 (WA);

(f) any regulations made under the relevant legislation referred to in paragraphs (a) to 
(e) above; and

(g) any applicable standards or codes of practice in respect of workplace health and 
safety.

WHS Laws means the WHS Act, WHS Regulation and any other relevant work or 
occupational health and safety law applicable in the Jurisdiction, including any 
regulations and other instruments under it including any codes of practice and any 
consolidations, amendments, re-enactments or replacements.

WHS Regulation means

(a) if the Jurisdiction is NSW: the Work Health and Safety Regulation 2017 (NSW);

(b) if the Jurisdiction is QLD: the Work Health and Safety Regulation 2011 (QLD);

(c) if the Jurisdiction is SA: the Work Health and Safety Regulations 2012 (SA);

(d) if the Jurisdiction is VIC: the Occupational Health and Safety Regulations 2017 (VIC); 
or

(e) if the Jurisdiction is WA: the Work Health and Safety (General) Regulations 2022 
(WA).

2. Grant of Licence

2.1 Grant of Licence

(a) ARTC grants to the Licensee a non-exclusive licence for the Term to keep and 
maintain the Infrastructure on the Land.

(b) The term of the licence granted by this Licence is for the Initial Term commencing on 
the Commencement Date, and thereafter until terminated by either party by giving the 
other party three (3) months’ notice in writing (together the Term) provided that nothing 
in this clause 2.1(b) derogates from the termination provisions contained in clauses 
2.1(c), 7.1, 7.2, 7.4(a)(iii) and 7.5.
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(c) If during the first 5 years of the Term ARTC believes, having regard to operational or 
safety considerations, that the Infrastructure should be removed from the Land, ARTC 
may by written notice to the Licensee terminate this Licence with effect from a date to be 
specified in the notice, being not earlier than 3 months after the date of giving the notice. 
Prior to giving such notice ARTC must first use its best endeavours acting in good faith 
to renegotiate the terms of this Licence to allow the Licensee to relocate the 
Infrastructure at its own costs to adjacent ARTC land on terms substantially similar to 
those contained in this Licence.

(d) ARTC:

(i) has full and unfettered access to the Land and the Rail Infrastructure 
Facilities at all times and may not be excluded from entering the Land by any 
action of the Licensee;

(ii) may at any time inspect the Land or the Infrastructure for the purpose of 
determining whether the Infrastructure:

(A) will impact on the maintenance requirements of ARTC's facilities and 
infrastructure;

(B) will impact on Railway Operations; or 

(C) are being carried out and maintained in accordance with the terms 
of this Licence; 

(iii) in exercising its rights of access for the purposes of inspection, must:

(A) not cause unnecessary inconvenience to the Licensee’s Associates; 
and

(B) liaise with the Licensee prior to any inspection, except in the case of 
an emergency (as determined by ARTC in its absolute discretion);

(iv) may grant rights to any third party in respect of the Land or the Rail 
Infrastructure Facilities as it sees fit; and

(v) has the legal right to possession and control of the Land and facilities 
management rights for all of the Rail Infrastructure Facilities which will at all 
times remain vested in ARTC (as applicable).

(e) If at any time during the Term ARTC inspects the Land pursuant to clause (d)(i), then 
ARTC may require the Licensee to pay a fee to cover ARTC’s costs of inspection 
(Inspection Fee) as reasonably determined by ARTC, including ARTC’s internal 
costs.  An Inspection Fee may be charged more than once during the Term subject 
to ARTC’s reasonable need to re-inspect the Land or the Infrastructure during the 
Term.

2.2 General obligations

(a) The Licensee bears all risk associated with the state or condition of the Land.

(b) The Licensee must comply with the reasonable requirements of ARTC imposed for 
the purposes of safety, efficient operation or security. 

(c) The Licensee must comply with all Laws which affect or relate to the use or 
occupation of the Infrastructure or the Land. 
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(d) The Licensee must promptly provide ARTC with copies of any notice (including any 
notice relating to Contamination, order or direction the Licensee receives from an 
Authority) which affects or relates to the use, occupation or ownership of the 
Infrastructure or the Land and must comply with such notices. 

(e) The Licensee must obtain, maintain and comply with all Approvals which from time to 
time may be necessary or appropriate for the use or occupation of the Infrastructure 
or Land. 

(f) The Licensee must promptly notify ARTC where any part of the Land is wholly or 
partly damaged or destroyed and must make good any damage to the Land or to any 
thing erected or standing on the Land howsoever caused by the Licensee or any 
person entering upon the Land with the authority of the Licensee.  The Licensee 
must make good such damage at its own cost, to the satisfaction of ARTC and within 
any time specified in writing by ARTC. 

(g) If required by ARTC, the Licensee must permit prompt, full and open access to the 
Land by an independent auditor appointed by the Head Lessor for the purposes of 
conducting an audit of ARTC’s compliance with the terms of the Head Lease. 

(h) The Licensee must not enter and must not authorise any other person to enter the 
Land for any purpose other than the purposes specified in this Licence. 

(i) The Licensee must ensure that the Licensee and all persons entering the Land with 
the authority of the Licensee do not disrupt or interfere with any Railway Operations 
or any activities of ARTC or any other person lawfully using the Land (including the 
safe operation of ARTC's rail network) and will cause as little damage as reasonably 
possible to the Land.

(j) The Licensee acknowledges that this Licence comprises only a non-exclusive licence 
and does not create rights in the nature of a lease or easement.

(k) The Licensee acknowledges and agrees that: 

(i) ARTC and the Head Lessor (and any of their nominees) may access the 
Land at any time and for any reason; and

(ii) the Licensee is not entitled to claim or recover any payment or other benefit 
from or make any requisition to ARTC or the Head Lessor because of the 
exercise by ARTC, the Head Lessor (or any of their nominees) of any rights 
under clause 2.2(k)(i).

3. Licence Fees

3.1 Payment of Fees

(a) ARTC must issue a tax invoice for any amount payable by the Licensee to ARTC 
under this Licence.  Any amount owing by the Licensee must be paid to ARTC within 
30 days after ARTC issues a tax invoice for that respective amount.  Any amount 
which remains unpaid by the Licensee within 30 days of the date the relevant tax 
invoice was issued by ARTC to the Licensee will incur interest for each day the 
amount is overdue, calculated at the end of each month and compounded on a daily 
basis at a rate equal to 2% above the corporate reference rate of the Commonwealth 
Bank of Australia on the last Business Day of the relevant month from the due date to 
the date of payment. 

(b) Unless otherwise stated, all amounts payable under or in connection with this 
Licence are expressed exclusive of GST and will be increased by the relevant rate of 
GST from time to time. 
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3.2 Annual Licence Fee 

(a) The Licensee must pay to ARTC an annual licence fee in accordance with this clause 
3.2 or such capitalised amount as is otherwise agreed by the parties. 

(b) The annual licence fee for the first year of the Term is the amount set out in Item 6. 
For each subsequent year of the Term, the annual licence fee will be increased by 
3% (above the annual licence fee of the year immediately preceding). 

3.3 Right to set-off

ARTC may withhold, deduct or set-off from moneys to which the Licensee is otherwise 
entitled, the amount of:

(a) any debt or other moneys due and payable from the Licensee to ARTC; and 

(b) any claim to money which ARTC may have against the Licensee whether for 
damages or otherwise, 

whether under this Licence or otherwise at Law relating to the Land.  

4. Insurance and indemnities

4.1 Licensee’s required insurance

The Licensee must effect and maintain, or procure that the Licensee’s Associates effect and 
maintain public liability insurance, on the terms, for the risks identified and for the periods of 
time set out in Item 10.

4.2 Evidence of insurances

The Licensee must, whenever reasonably requested by ARTC, deliver to ARTC certificates of 
currency for each insurance required in accordance with clause 4.1.

4.3 Terms of insurance

The parties acknowledge and agree that the insurance required by clause 4.1 may be effected 
and maintained through a principal arranged insurance scheme or a self-insurance scheme, 
provided that the interests of ARTC are protected as they would have been had the Licensee 
complied with this clause 4.

4.4 ARTC may effect insurances

If the Licensee does not comply with clause 4.2, ARTC may, but is not obliged to, effect the 
relevant insurances and the cost of doing so will be a debt due and payable from the Licensee 
which ARTC will be entitled to recover, including under clause 3.3.

4.5 Indemnity

The Licensee must indemnify and keep ARTC fully indemnified against:

(a) all Claims brought or made against ARTC, and

(b) all loss, cost, expense (of any kind), liability and damage incurred or suffered by 
ARTC, including indirect losses,
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arising in any way out of or in connection with the exercise of any rights pursuant to this Licence 
or the presence or activities of the Licensee or any person claiming through the Licensee on 
the Land except to the extent caused or contributed to by ARTC’s negligence.

4.6 Release
To the maximum extent permitted by Law, the Licensee releases ARTC from all Claims and 
Liabilities for any damage, loss, injury or death occurring on the Land or arising out of or in 
connection to this Licence, except to the extent that they are caused by ARTC’s negligence.

5. Infrastructure

5.1 Infrastructure

(a) The Licensee must maintain, repair and keep the Infrastructure in:

(i) good and substantial repair, order and condition; and

(ii) a condition that:

(A) enables it to be safely used for its intended purpose; 

(B) has no impact on the safety of ARTC’s Railway Operations or the 
Railway Corridor; and 

(C) is in accordance with, and meets the requirements of, this Licence 
and all relevant Laws. 

(b) On and from the Commencement Date, if the Licensee requires access to the Land 
to undertake maintenance, repairs or to carry out any other activity with respect to 
the Infrastructure, the Licensee must obtain ARTC’s prior consent on each such 
occasion by submitting an ARTC Third Party Works Application Form to ARTC and 
paying any costs which may reasonably be required by ARTC.  ARTC’s consent may 
upon reasonable grounds be withheld or granted conditionally. Any permitted access 
to the Land will be on the terms of this Licence. 

(c) ARTC has no obligation to, but may, inform the Licensee that maintenance or repairs 
to the Infrastructure are required.  If ARTC notifies the Licensee at any time that 
maintenance or repairs are required to the Infrastructure in order to protect ARTC’s 
interests or property or if there is a safety or operational impact on ARTC's network 
(Required Repairs), the Licensee must carry out the Required Repairs within the 
time and on the conditions required by ARTC (including the completion of an ARTC 
Third Party Works Application Form).  If the Licensee is unable or unwilling to carry 
out the Required Repairs in accordance with ARTC’s requirements and timeframe (or 
if ARTC considers the maintenance or repair to be urgently required), ARTC may 
carry out the Required Repairs itself at the Licensee’s cost. 

5.2 Safety 

(a) The Licensee must ensure that the Licensee and all the Licensee’s Associates 
entering upon the Land with the authority of the Licensee:

(i) undertake all activities with professional skill and care consistent with best 
industry practice; 

(ii) comply with all applicable Laws, including the Rail Laws, Environmental 
Laws, workers' compensation legislation and WHS Laws; 

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 97



Version: 2021 Page 14 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

(iii) comply with the ARTC Standards and Procedures, Network Rules and any 
requirements of other Authorities; 

(iv) obtain and comply with all relevant Approvals;

(v) comply with the conditions of any applicable environmental licence; and 

(vi) comply with the reasonable directions of ARTC and any of ARTC's 
authorised employees whilst on the Land which are required to:

(A) ensure the safety of any person or property;

(B) ensure that the terms of ARTC's Accreditation are not breached; and 

(C) enable ARTC to comply with Rail Laws. 

(b) Clause 5.2(a) is an essential term of this Licence.  ARTC may immediately terminate 
this Licence if the Licensee fails to comply with any of the obligations set out in 
clause 5.2(a).

5.3 Liability 

(a) ARTC is not liable for any costs incurred by the Licensee as a consequence of the 
discovery of a condition at the Land that was not anticipated by the Licensee.  

(b) The Licensee acknowledges that the Land is used as part of an operating rail 
network and that the Land may not be available at all times for the carrying out of 
maintenance, repairs or to carry out any other activity with respect to the 
Infrastructure.  It is the Licensee’s responsibility to liaise with ARTC to make 
alternative arrangements if work is unable to proceed as planned on a particular 
occasion.  ARTC is not liable for any costs incurred by the Licensee as a 
consequence of changes in the timing of access to the Land. 

5.4 Contamination 

The Licensee:

(a) upon the discovery of any Contamination in, on, over or under the Land, must notify 
ARTC as soon as practicable and in any event within 2 days after the discovery of 
the Contamination;

(b) is responsible for all Contamination in, on or under the Land; 

(i) arising out of or in relation to the Licensee’s occupation of the Land; or

(ii) caused, contributed to, or exacerbated by, the Licensee, 

(Relevant Contamination) and must comply with any directions from ARTC in 
relation to any Relevant Contamination;

(c) must urgently carry out Remediation in relation to any Relevant Contamination which 
is required to be carried out to prevent or ameliorate any serious risk of harm to 
persons or the environment or to prevent or ameliorate any serious loss which will or 
may be incurred if the Remediation is not carried out urgently.  The Licensee must 
promptly notify ARTC of the commencement of any Remediation pursuant to this 
clause 5.4(c); and 

(d) must, at the Licensee’s cost:
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(i) ensure that Remediation directed or undertaken in accordance with this 
clause 5.4 is undertaken in accordance with all applicable Laws and any 
relevant requirements of Authorities and directions of ARTC; and 

(ii) otherwise comply with the Licensee’s obligations under this clause 5.4.

6. Assignment
(a) The Licensee must not assign or otherwise dispose of this Licence without ARTC's 

prior written consent.

(b) If ARTC transfers its interest in the Land, ARTC may assign its rights under this 
Licence to the transferee and upon the transferee assuming ARTC's obligations 
under this Licence on its part to be performed or observed on or after the effective 
date of assignment, ARTC will automatically be released from them.

(c) ARTC may assign its interest under this Licence to the Head Lessor (or the Head 
Lessor's nominee) without the consent of the Licensee.

(d) The Head Lessor (if it so elects by notice in writing to the Licensee and ARTC) may 
take an assignment or novation of ARTC’s rights and obligations under this Licence 
at the expiration or earlier termination of the Head Lease (if this Licence is still 
current at that date) without the need for the consent of any party to this Licence.

(e) If the circumstances in clauses 6(c) or 6(d) arise, the Licensee must do all things and 
sign all documents reasonably required by the Head Lessor to effect the said 
assignment or novation.

7. Termination

7.1 Events of default

(a) ARTC may terminate this Licence immediately and re-enter and take possession of 
the Land or convert this Licence to a monthly licence if any of the following events 
occur:

(i) the Licensee fails to observe or perform any of the Licensee's obligations 
under this Licence and the failure continues after the period specified by 
ARTC acting reasonably in a notice given by ARTC to the Licensee requiring 
the obligation to be performed; or

(ii) the Licensee becomes insolvent within the meaning of the Corporations Act 
2001 (Cth).

(b) If ARTC converts this Licence to a monthly licence under clause 7.1(a) such monthly 
licence will be on the same terms as this Licence, subject to any amendments 
necessary to make the terms applicable to a month to month licence, and either party 
may terminate the monthly licence by giving one month's written notice to the other.

(c) The Licensee acknowledges that failure to comply with Approvals or the 
requirements of any Law in any way affecting or applicable to the Land or the 
Infrastructure (including the WHS Laws) as required by this Licence is an event of 
default.
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7.2 Termination of, or pursuant to, the Head Lease

ARTC may, by notice and with no compensation payable to the Licensee, terminate this Licence 
if the Head Lease is terminated.

7.3 Dealing with Infrastructure upon Termination

(a) Upon termination of this Licence, ARTC may:

(i) purchase the Infrastructure for consideration of $1.00.  Upon ARTC giving 
notice in writing of ARTC's intention to purchase the Infrastructure and 
paying the $1.00, title to the Infrastructure will automatically pass to ARTC 
without any further act or instrument being necessary and the Licensee must 
at its own expense cause any charge, encumbrance or other interest in the 
Infrastructure to be wholly discharged within two (2) months of the date of 
ARTC's notice; or 

(ii) by notice in writing to the Licensee, require the Licensee (at the Licensee’s 
expense) to remove the Infrastructure from the Land or disconnect the 
Infrastructure from any services, systems or other infrastructure as specified 
by ARTC and repair all damage to the Land.  In these circumstances, the 
Licensee must carry out such works during the three (3) month period 
following ARTC's request on terms of access agreed with ARTC.  If the 
Licensee does not comply with ARTC's request to remove the Infrastructure 
within the three (3) month period, ARTC may undertake such removal itself 
at the cost of the Licensee.

(b) The Licensee releases ARTC and ARTC’s Associates from all Liability and must not 
make any Claim against ARTC or ARTC’s Associates (including for any damage, 
loss, injury or death) occurring as a result of the exercise by ARTC of its rights under 
this clause 7.3.

7.4 Resumption

(a) If ARTC receives a notice of resumption or compulsory acquisition of the Land (or 
any proposal for the same) from or by any Authority, then ARTC:

(i) must provide the Licensee with written notice regarding the proposal as soon 
as practicable;

(ii) may either:

(A) reasonably endeavour to provide the Licensee with an alternative 
site for the purposes of the Infrastructure on the same terms and 
conditions of this Licence and the parties must co-operate in relation 
to any such relocation; or

(B) reasonably endeavour to procure that the resuming Authority or the 
person benefitting from the resumption (as appropriate) grants a 
licence in respect of the Land to the Licensee on the same terms as 
this Licence; and

(iii) notwithstanding clause Error! Reference source not found., may terminate 
this Licence by giving not less than twelve (12) months prior written notice to 
the Licensee (or if this is not possible, then the maximum amount of prior 
written notice as is practicable).

(b) When any termination takes effect pursuant to clause 7.4(a)(iii), the obligations of 
ARTC (except for the obligations under clause 7.4(a)(ii)) under this Licence will come 

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 100



Version: 2021 Page 17 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

to an end and ARTC has no Liability, nor may the Licensee may any Claim against 
ARTC in connection with such termination.

7.5 Termination by ARTC for safety reasons or rail development

(a) Notwithstanding clause Error! Reference source not found., ARTC may, acting in 
good faith, terminate this Licence on giving 12 months’ prior written notice to the 
Licensee at any time (Termination Notice) if:

(i) in ARTC’s reasonable opinion, there is or is likely to be a safety risk to rail 
operators or members of the public if the Infrastructure is in operation or 
remains on the Land; or

(ii) as part of any genuine redevelopment, asset rationalisation or project 
conducted by ARTC that includes the Land, ARTC requires vacant 
possession of the Land or any part of it.

(b) Upon expiry of the Termination Notice, this Licence will automatically terminate 
without further notice required, provided that ARTC has complied with clause 
7.5(c)(i).

(c) If ARTC proposes to terminate this Licence under clause 7.5(a), then:

(i) ARTC must use its reasonable endeavours to offer a licence of alternative 
land (New Site) to the Licensee for the purposes of relocating or installing 
similar works to the Infrastructure within reasonable proximity to the Land 
(Relocation) as soon as practicable after a Termination Notice has been 
given; 

(ii) the Licensee may accept ARTC’s offer in relation to the New Site by 
providing ARTC with written notice; 

(iii) if the Licensee accepts the New Site pursuant to clause 7.5(c)(ii), then:

(A) the parties must co-operate in relation to any such Relocation; and 

(B) ARTC must offer to enter into a new agreement with the Licensee 
on substantially the same terms as this Licence in respect of the 
New Site (provided that the land details will be varied, the term of 
the new agreement will be for the balance of the Initial Term then 
remaining, and the Licensee will carry out the Relocation at its own 
cost); and

(iv) the Licensee will not be entitled to any compensation from ARTC and must 
not make any Claim against ARTC for the termination of this Licence under 
clause 7.5(b). 

(d) For the avoidance of doubt, if this Licence is terminated by ARTC under this clause 
Error! Reference source not found. and on termination, the Infrastructure remains 
on the Land, ARTC may exercise its rights under clause 7.3.

(e) The parties acknowledge that this clause 7.5 has been inserted to enable ARTC to 
maintain a high level of safety for rail operators and members of the public and to 
operate ARTC’s business efficiently and in accordance with any relevant public policy 
decisions.
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8. GST

8.1 Interpretation

(a) Any part of a supply that is treated as a separate supply for GST purposes (including 
attributing GST payable to tax periods) will be treated as a separate supply for the 
purposes of this clause 8.

(b) Unless stated otherwise, all consideration to be provided under this Licence is 
exclusive of GST.  Any consideration that is specified to be inclusive of GST must not 
be taken into account in calculating the GST payable in relation to a supply for the 
purpose of this clause 8.

(c) If a person is a member of a GST group, references to GST for which the person is 
liable and to input tax credits to which the person is entitled include GST which the 
representative member of the GST group is liable and input tax credits to which the 
representative member is entitled.

(d) References to GST extend to any notional liability of any person for GST and to any 
amount which is treated as GST under the GST law, and references to an input tax 
credit extend to any notional input tax credit to which any person is entitled.

(e) Any contract entered into by a party to this Licence with a third party which involves 
supplies being made, the cost of which will affect the cost of any supplies made 
under or in connection with this Licence, must include a clause including equivalent 
terms to this clause 8.

8.2 GST payable

(a) If GST is or will be payable in relation to a supply made by a party (the Supplier) 
under or in connection with this Licence, then the party who is the recipient of the 
supply (the Recipient) must pay an additional amount to the Supplier equal to the 
amount of GST payable on the supply (GST Amount) at the same time as any other 
consideration is to be first provided for that supply.

(b) The Supplier must provide a tax invoice to the Recipient for the supply no later than 
the time at which the GST Amount for that supply is to be paid in accordance with 
clause 8.2(a).

8.3 Adjustments

(a) If the GST Amount payable in relation to a supply made under or in connection with 
this Licence varies from the GST Amount paid by the Recipient under clause 8.2(a), 
then the Supplier will provide a corresponding refund or credit to, or will be entitled to 
receive the amount of that variation from, the Recipient subject to the issue of an 
adjustment note.

(b) If an adjustment event occurs in relation to a supply made under or in connection 
with this Licence, the Supplier must give the Recipient an adjustment note as soon 
as reasonably practicable after the Supplier becomes aware of the adjustment event, 
but no later than 20 Business Days after the adjustment event.

8.4 Non-monetary consideration

(a) To the extent that the consideration provided for a taxable supply to which 
clause 8.2(a) applies is a taxable supply made by the Recipient to the Supplier in the 
same tax period (Supply), the GST Amount that would otherwise be payable by the 
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Recipient to the Supplier in accordance with clause 8.2(a) shall be reduced by the 
amount of GST payable by the Recipient on the Recipient Supply.

(b) The Recipient must issue to the Supplier a tax invoice for any Recipient Supply on or 
before the time at which the Recipient must pay the GST Amount in accordance with 
clause 8.2(a).

8.5 Reimbursements

Costs actually or estimated to be incurred or revenue actually or estimated to be earned or lost 
by a party that is required to be reimbursed or indemnified by another party or used as the basis 
for calculation of consideration for a supply under this Licence must exclude the amount of GST 
referrable to the cost to the extent to which an entitlement arises to claim an input tax credit 
and in relation to revenue must exclude any amount in respect of GST referable to the revenue.

8.6 No merger

This clause 8 will not merge on termination of this Licence.

9. General

9.1 Interpretation

In this Licence, unless the context otherwise requires:

(a) headings are for convenience of reference only and do not affect the interpretation or 
construction of this Licence. 

(b) the singular includes the plural and vice versa;

(c) a reference to this Licence includes all schedules, annexures, attachments and 
exhibits to this Licence;

(d) a reference to dollars or $ is to Australian currency;

(e) any reference to time is to the time in the capital city of the Jurisdiction;

(f) any reference to Item is to a numbered item in the Reference Schedule;

(g) a reference to a clause, schedule, annexure, attachment or exhibit is to a clause, 
schedule, annexure, attachment or exhibit to this Licence;

(h) a reference to including, includes or include must be construed without limitation;

(i) a reference to any thing (including any right or any period of time) includes a part of 
that thing;

(j) a reference to a person includes a corporation, partnership, joint venture, 
association, authority, trust, state or government and vice versa;

(k) a reference to any gender includes all genders;

(l) a reference to any agreement or document is to that agreement or document (and, 
where applicable, any of its provisions) as amended, novated, supplemented or 
replaced from time to time;
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(m) a reference to any Act or statutory instrument or particular provision of an Act or such 
statutory instrument is taken to include all regulations, orders or instruments issued 
under the legislation or provision, any modification, consolidation, amendment, 
re-enactment, replacement or codification of such legislation or provision and any 
substituted legislation or substituted provision;

(n) a reference to any party to this Licence includes, in the case of ARTC, ARTC’s 
assignees and successive assignees, the owner for the time being of the Land and, 
in the case of the Licensee, the Licensee’s permitted assigns;

(o) where two or more persons are named as a party to this Licence, the 
representations, warranties, covenants, obligations and rights given, entered into or 
conferred (as the case may be), bind them jointly and each of them severally;

(p) where an expression is defined, another part of speech or grammatical form of that 
expression has a corresponding meaning; and

(q) no rule of construction applies to the disadvantage of a party because that party put 
forward this Licence or any portion of it.

9.2 Notices

(a) For the purpose of this clause notice means a notice, consent, approval or other 
communication under this Licence.

(b) A notice must be signed by or on behalf of the person giving it, addressed to the 
person to whom it is to be given and:

(i) delivered to that person's address;

(ii) sent by pre-paid mail to that person's address; or

(iii) sent by email to that person’s email address.

(c) A notice given to a person in accordance with this clause is treated as having been 
given and received:

(i) if delivered, on the day of delivery if delivered before 5.00 pm on a Business 
Day, otherwise on the next Business Day;

(ii) if sent by pre-paid mail, on the third Business Day after posting; or

(iii) if transmitted by email:

(A) if delivered by 5.00 pm on a Business Day - at the time (local time in 
the place of receipt) specified in the delivery confirmation or receipt 
generated by the sender's email (which include a confirmation that 
the email was successfully relayed to the recipient's server); or

(B) if delivered after 5.00 pm on a Business Day or on a day that is not a 
Business Day - on the next Business Day after the time (local time in 
the place of receipt) specified in the delivery confirmation or receipt 
generated by the sender's email (which include a confirmation that 
the email was successfully relayed to the recipient's server). 

(d) For the purposes of this clause 9.2, the address, email address and contact person 
of:
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(i) ARTC is the address, email address and contact person set out in Item 7; 
and 

(ii) the Licensee is the address, email address and contact person set out in 
Item 8,  

or such other address, email address or contact person as ARTC or the Licensee may, 
from time to time, notify to each other in accordance with this clause 9.2.

9.3 Confidentiality

(a) No party may disclose the content of this Licence or use, copy, adapt, alter, disclose 
or part with possession of any information or data of the other which is disclosed or 
otherwise comes into its possession directly or indirectly as result of this Licence and 
which is of a confidential nature (Information) except as strictly necessary to perform 
its obligations or exercise its rights under this Licence provided that Information does 
not include information:

(i) which the receiving party can establish was already in its possession at the 
date it was received or obtained from the other party;

(ii) which the receiving party obtains from some other person with good legal 
title to it; or

(iii) which comes into the public domain otherwise than through the default or 
negligence of the receiving party or which is independently developed by or 
for the receiving party.

(b) The obligation of confidentiality in this clause 9.3 continues in force notwithstanding 
termination of this Licence for any reason.

(c) Notwithstanding clause 9.3(a), a party may make any disclosure in relation to this 
Licence, as in its absolute discretion, it thinks necessary to: 

(i) the Head Lessor;

(ii) its professional advisers, bankers, financial advisers and financiers, if those 
persons undertake to keep information confidential on substantially the same 
terms as the parties in clause 9.3(a) undertake; 

(iii) comply with any applicable Law; or

(iv) any of its employees, contractors, consultants or other persons to whom it is 
necessary to disclose the information, on receipt of an undertaking from that 
employee, contractor, consultant or other person to keep the information 
confidential. 

(d) Except as required by applicable Law, all press releases and other public 
announcements relating to the matters dealt with by this Licence must be in terms 
agreed by ARTC and the Licensee. 

9.4 Further assurance

The Licensee and ARTC must do, sign, execute and deliver all agreements, documents, 
instruments and acts reasonably required of it by notice from ARTC to carry out and give full 
effect to this Licence and the rights and obligations of the parties under it. 
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9.5 Costs

(a) The Licensee must, on request, pay or reimburse to ARTC:

(i) all stamp duty (if any) payable on this Licence;

(ii) all of the reasonable legal costs (determined on a solicitor and client basis) 
incurred by ARTC in connection with the preparation of this Licence, 
negotiating, revising and engrossing of this Licence (including all 
attendances on the Licensee by ARTC's legal and other advisers and all 
advices provided to ARTC) and attending to the execution of this Licence; 

(iii) any reasonable costs incurred by ARTC for the provision of appropriate 
safety training to the Licensee; and 

(iv) any reasonable costs incurred by ARTC in administering, supervising or 
otherwise dealing with the Licensee and the associated overheads under or 
in connection with this Licence.

(b) Except where this Licence provides otherwise, the Licensee must pay its own costs 
for everything it must do under or in connection with this Licence and any document 
which is ancillary to or collateral to this Licence. 

9.6 Amendment

This Licence may only be amended or supplemented in writing, signed by the parties. 

9.7 Relationship of the parties

Nothing in this Licence constitutes the relationship of landlord and tenant or an agency, 
partnership, association, joint venture or other fiduciary relationship between the parties under 
the laws of any applicable jurisdiction and, except as may be provided in this Licence, no party 
may act or has any authority to act as agent of, or in any way bind or commit, another party to 
any obligation. 

9.8 Remedies cumulative

The rights and remedies provided in this Licence are cumulative with, and do not exclude, any 
rights or remedies provided by Law. 

9.9 Governing Law

(a) This Licence is governed by the law in force in the Jurisdiction. 

(b) The parties submit to the non-exclusive jurisdiction of the courts of the Jurisdiction 
and any courts which may hear appeals from those courts in respect of any 
proceedings in connection with this Licence.

9.10 Waiver

The non-exercise of or delay in exercising any power or right of a party does not operate as a 
waiver of that power or right, nor does any single exercise of a power or right preclude any 
other or further exercise of it or the exercise of any other power or right.  A power or right may 
only be waived in writing, signed by the party to be bound by the waiver.
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9.11 Severance

Any provision in this Licence which is invalid or unenforceable in any jurisdiction is to be read 
down for the purposes of that jurisdiction, if possible, so as to be valid and enforceable, and is 
otherwise capable of being severed to the extent of the invalidity or unenforceability, without 
affecting the remaining provisions of this Licence or affecting the validity or enforceability of 
that provision in any other jurisdiction. 

9.12 Entire agreement

This Licence is the entire agreement of the parties on the subject matter.  The only enforceable 
obligations and liabilities of the parties in relation to the subject matter are those that arise out 
of the provisions contained in this Licence.  All representations, communications and prior 
agreements in relation to the subject matter are merged in and superseded by this Licence. 

9.13 No merger

(a) The provisions of this Licence do not merge on termination.

(b) Clauses 5.4, 8 and 9.3 survive the expiration or earlier termination of this Licence, 
together with any other term which by its nature is intended to do so.

9.14 No prejudice to accrued rights

The expiration or termination of this Licence will be without prejudice to the accrued rights of 
either party at the time of expiration or termination.

9.15 No fetters

Nothing in this Licence fetters the statutory rights and powers of ARTC.

9.16 Counterparts, exchange and print out

(a) This Licence may be executed (including by being Electronically Signed) in any 
number of counterparts which together will constitute one and the same Licence.

(b) Each party consents to the exchange of counterparts of this Licence by delivery by 
email or such other electronic means as may be agreed in writing.

(c) Where this Licence is required by Law to be in physical form, a printout of an 
Electronically Signed copy of this Licence satisfies that requirement.

(d) If this Licence or any counterpart is Electronically Signed by a party then that party 
must, upon reasonable request by the other party, as soon as reasonably 
practicable, deliver a physical counterpart of this Licence with the handwritten 
signature or signatures of the party and all written evidence of the authority of a 
person signing on their behalf, provided that a failure to comply with the request does 
not affect the validity or enforceability of this Licence.

9.17 Consents, approvals and authorisations

Unless this Licence specifies otherwise, where ARTC's consent, approval, agreement or 
authorisation is required by this Licence, then ARTC:

(a) must give that consent, approval, agreement or authorisation in writing for it to be 
effective;
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(b) may give or withhold its consent, approval, agreement or authorisation in ARTC's 
absolute discretion; and

(c) if it gives consent, approval, agreement or authorisation, may do so by attaching any 
conditions required by ARTC in its absolute discretion to ARTC's consent, approval, 
agreement or authorisation. 

9.18 Acts and omissions of Licensee’s Associates

(a) The Licensee must ensure that its Associates do not cause the Licensee to breach 
this Licence and observe the terms of this Licence when exercising rights of, or 
performing obligations of, the Licensee under this Licence.

(b) Anything done or not done by a Licensee’s Associate is deemed to have been done 
or not done by the Licensee for the purposes of establishing whether the Licensee is 
in default under this Licence. 

9.19 ARTC's Associates

Any of ARTC’s Associates acting in accordance with the scope of their authority may exercise 
any of ARTC's rights under this Licence or discharge ARTC's obligations under this Licence for 
and on behalf of ARTC.

9.20 Termination of earlier licences

In consideration of the grant of this Licence, the Licensee and ARTC hereby terminate by 
mutual agreement, with effect as at midnight on the day before the Commencement Date, any 
earlier licences, leases or other agreements or rights between the Licensee and ARTC for the 
use or occupation of the Land (Prior Agreement).  Neither party will have any further liability 
to the other party under such Prior Agreement, once terminated, except for any prior breaches. 

10. Electronic Signature and exchange 

10.1 Consent and execution

(a) If permitted by Law, this Licence may be signed by or on behalf of a party by 
Electronic Signature. 

(b) Each party may sign this Licence by Electronic Signature of a person who has 
delegated authority to sign this Licence and bind the party to this Licence.

10.2 Intention to be bound 

Where an Electronic Signature has been used to sign this Licence, the parties warrant that their 
Electronic Signature was used to:

(a) identify and authenticate the person signing;  

(b) where the party is an individual, indicate that the person intended to be bound by the 
terms of this Licence; and 

(c) where the party is a company, the person intended to bind the company to the terms 
of this Licence.

AGENDA OF THE ORDINARY MEETING OF COUNCIL
WEDNESDAY 13 DECEMBER 2023

3.2.5 Attachment 5 Licence Existing Infrastructure Mittagong
Wingecarribee Shire Council Page | 108



Version: 2021 Page 25 of 27

Licence - Existing Infrastructure 
Within the Railway Corridor

Signing page

EXECUTED by the parties as an agreement.

DATED: 

EXECUTED by AUSTRALIAN RAIL TRACK 
CORPORATION LIMITED (ABN 75 081 455 
754) by its duly authorised delegate in the 
presence of: 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature of witness

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Name of witness

)
)
)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature of Authorised Officer

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Name of Authorised Officer

EXECUTED by WINGECARRIBEE SHIRE 
COUNCIL (ABN 49 546 344 354) by a duly 
authorised delegate in the presence of:

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Signature of witness

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Name of witness

)
)
)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Signature of Authorised Delegate

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Name of Authorised Delegate
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Reference Schedule
ITEM 1
Land Land at Mittagong at 129.650km on the Up side 

of the Main South Railway Line being part of Lot 
17 Section 1 DP 651

ITEM 2
Infrastructure Retaining wall, sewer pipeline and stormwater 

pipeline

ITEM 3
Initial Term Five (5) years

being the period after which either party may 
terminate this Licence with 3 months’ notice, in 
accordance with clause 2.1(b).
 

ITEM 4
Commencement Date 1 August 2023

ITEM 5
Not Used

ITEM 6
Annual Licence Fee $792.00 (exclusive of GST) 

Name: Michael Irons
Title: Property Manager
Mobile number: 0427 491 111
Email address: mirons@artc.com.au

ITEM 7
ARTC's Representative

Address for 
notices:

PO Box 2150 Wagga 
Wagga NSW 2650

Name:
Title: General Manager
Mobile number: N/A
Email address: mail@wsc.nsw.gov.au

ITEM 8
Licensee's Representative

Address for 
notices:

PO Box 141 Moss 
Vale NSW 2577

Item 9 
Head Lease

Is ARTC a lessee of the Land: Yes

Head Lessor: Transport for NSW

Date of Head Lease: 4 June 2004
Item 10 
Public Liability Insurance

Insured: Each of:

• Licensee;

• Licensee’s Associates;

• ARTC;

• ARTC’s Associates; and

• all contractors and subcontractors of any 
tier carrying out obligations under this 
Licence.

Sum insured: A limit of indemnity not less than 
$20,000,000 for any single occurrence and 
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unlimited in the aggregate as to the number of 
occurrences for any one period of insurance.

Scope of cover: Legal liability for personal 
injury (including injury to, or disease or death of, 
persons) or real or personal property damage 
(including loss of use) caused by an occurrence 
during the period of insurance, where such 
occurrence arises out of or in connection with 
the obligations under this Licence.

Period of cover: At all times during the 
carrying out of the obligations under this 
Licence.
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20 Station Place,  

Wagga Wagga NSW 2650 

PO Box 2150,  

Wagga Wagga, 2650 

P 02 6939 5467 

E info@artc.com.au 

W artc.com.au 

 

1 

1 December 2023 

 

 

Mandy McCullagh 

Coordinator Property Services 

Wingecarribee Shire Council 

PO Box 141 

Moss Vale NSW 2577 

 

 

Dear Mandy,  

 

DA 19/0922 – licences for stormwater & services for development of 21 Ferguson Crescent, 

Mittagong NSW 

 

I refer to recent discussions between Wingecarribee Shire Council (Council), ARTC and the developer Sett 

Homes in relation to licences for stormwater and services for Sett Homes’ development project at 21 

Ferguson Crescent, Mittagong NSW. 

 

The proposal is for two licences to be entered into between ARTC and Council as follows: 

1. Licence to discharge water into a rail corridor; and 

2. Licence for Existing Infrastructure within the rail corridor (specifically in relation to a retaining wall, 

sewer pipeline and stormwater pipeline). 

 

Further to Council’s request that the term of the licences be greater than the currently proposed five year 

term, ARTC has escalated this matter and, subject to internal approvals, ARTC proposes an expiry date of 3 

September 2064.  For your background, this proposed date is one day prior to the expiry of the Deed of 

Lease between Transport for NSW (as landlord) and ARTC (as tenant); ARTC cannot offer a term or option 

to renew extending beyond that date.   

 

ARTC will arrange for the draft licences to be amended to reflect the term noted above, and subject to 

internal approvals being obtained, will provide the updated licences to Council for signing. 

 

ARTC and Sett Homes will separately discuss the licence fees payable for these licences.  

  

Should you have any further questions in relation to this matter, please do not hesitate to contact me on 

0427 491 111 or email mirons@artc.com.au.   

 

Yours sincerely 

 
Michael Irons 

Property Manager Wagga Wagga 
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